
Politics vs Justice: A fresh look at
the third trial following the Myall

Creek massacre of 1838 

JIM RITCHIE 

Introduction 

The Myall Creek massacre of 1838 – in which at least 28 Wirrayaraay people,
mostly women and children, were murdered – has been the subject of

numerous books and articles and one might be forgiven for thinking that there was
little more that could be written about this atrocious event and its aftermath.1 After
the massacre the Crown obtained convictions in a second trial against seven of the
11 men accused of taking part in the massacre, but subsequently abandoned a third
trial against the remaining four accused. Ostensibly this trial was abandoned
because a necessary Crown witness, the Aboriginal stockman Davey, had to be
instructed on the nature of an oath to permit him to give evidence as a competent
witness, and there was ongoing delay in giving this instruction.2 However, there
appeared to be no compelling reason why it was necessary for Davey to give
evidence, particularly as seven men had previously been found guilty without such
evidence. In any event, at the time there was no precedent of any Aboriginal
person having been instructed to be a competent witness in a court of justice.

One explanation for the third trial being abandoned is that this occurred for
political reasons, particularly to avoid the ‘fallout’ of an additional four men being
hanged. An alternate explanation is that the Attorney General, John Plunkett,
believed that without Davey’s evidence, a hostile jury would be reluctant to convict
the remaining four men in light of the seven earlier executions.3

This article considers these conflicting explanations and in doing so explains
what actually occurred at the third trial, which is commonly misunderstood. The
article also considers what became of Davey, it having been claimed that he
‘disappeared’ and was probably murdered before the third trial.4

The massacre

The pastoral holding ‘Myall Creek’ is about 35 kilometres due west of present-
day Inverell and takes its name from the adjoining creek. At the time of the massacre
the licensee of Myall Creek was Henry Dangar, a prominent pastoralist who resided
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at ‘Neotsfield’ in the Hunter Valley, about 350 kilometres from Myall Creek. Davey
was employed by Dangar as a stockman and at the time of the massacre was about
19 years of age.5

Davey and his younger brother Billy were at Myall Creek late on Sunday
afternoon, 10 June 1838 when 12 armed men on horseback galloped up to the huts
occupied by Dangar’s employees and rounded up at least 28 Wirrayaraay people
who had been camped near the huts.6 They were roped together and led to a place
about 800 metres away where they were massacred in the most horrific manner,
mostly by swords and cutlasses. The men left Myall Creek that evening but returned
the following afternoon, camped there for the night, and next morning set about
eradicating the evidence of the massacre by means of a fire. 

When news of the massacre reached the Governor, Sir George Gipps, he
directed Muswellbrook magistrate, Edward Denny Day, to investigate and arrest
those responsible. As a result of Day’s investigations those involved were promptly
identified and 11 of them were brought to Sydney to stand trial. The 12th man, John
Fleming, was never caught.7

The first and second trials of the Myall Creek accused

The first trial was held in the Supreme Court on 15 November 1838; this
resulted in a verdict of ‘not guilty’. Gipps believed that Robert Scott, a magistrate
and the leader of a group who had raised funds for the defence of the accused, was
at least partly responsible for this outcome as he had visited the accused in prison

Myall Creek memorial stone and plaque, erected in 2000. (Photos: Jim Ritchie, February 2022.)
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and advised them not to ‘split’ among themselves, saying that there was no direct
evidence against them.8

The Crown informed the Court that it was dissatisfied with the jury’s not guilty
verdict and asked that the accused be remanded for trial in the week beginning 26
November, to which the Court agreed.9 The second trial began on 27 November
1838.10 At the trial’s commencement Attorney General Plunkett told the jury that
they would observe only seven of the 11 men had been put on trial, that it would be
competent for the seven defendants to put the other four persons in the dock to
establish the innocence of the seven, and their failure to do so was ‘presumptive
proof’ of their guilt.11 This was a tactical ploy by the Crown to pressure the defence
to call the four men not on trial to give evidence on behalf of the seven accused,
thereby giving the Crown an opportunity to cross-examine these four men.
Alternatively, if the four were not called to give evidence, this was said to be ‘proof’
of the guilt of the seven. The defence did not call on the four to give evidence,
however it is not apparent whether this had any bearing on the trial outcome. 

In this second trial the Crown witnesses gave substantially the same evidence
they gave in the first trial.12 At the end of the trial the jury retired and after 45
minutes returned to give their verdict, which was guilty on the first five counts (but
not guilty on various other counts). The seven men were remanded for sentencing.13
On 5 December an appeal was heard by the Court comprising three judges and was
quickly disposed of.14 The trial judge donned his black cap and passed the sentence
of death on the seven men and they were hanged on 18 December 1838.15

The third trial of the Myall Creek accused16

The third trial postponement hearing of 6 December 1838
On 6 December 1838 the four accused who had not been tried in the second trial

appeared before the Mr Justice Burton. The following report of this hearing comes
from the Sydney Herald:

John Blake, James Lamb, George Palliser and Charles Toulouse having been placed
at the bar the Attorney-General moved that their trials be postponed until next
session. The affidavit of Mr William Hobbs stated that a black boy, named Davy, told
him that he stood behind a tree and saw the prisoners and others murder the blacks –
that Davy is nineteen years of age, can speak English, and, in the opinion of Mr
Hobbs, might be sufficiently instructed so as to become a competent witness. The
affidavit of the Crown Solicitor stated that it appeared by the depositions that Davy
was a necessary and material witness for the prosecution. The learned Attorney-
General alluded to several cases in which this course had been pursued.
Postponement of trial ordered.17

The trial was postponed to the first criminal sessions beginning 1 February 1839.
The Supreme Court Papers held by Museums of History New South Wales State
Archives Collection (hereafter StAC) include numerous hand-written affidavits. An
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affidavit is essentially a statement of facts which is required to be in a certain format
and to comply with certain formalities in order to be accepted by the Court as evidence
of those facts. Most of the affidavits on this file comply with these formalities.18

The above report refers to ‘the affidavit of Mr William Hobbs’. William Hobbs
was the superintendent at Myall Creek and the most senior employee residing on the
property, although he was not present at the time of the massacre. He was a ‘free
settler’, 26 years of age, and had worked for Dangar for three years.19 The Supreme
Court Papers include an undated document signed by Hobbs (but not witnessed)
which stated:

… on the evening of the fifteenth day of June last an Aboriginal Boy named Davey
informed Deponent that during the murder of certain blacks at Myall Creek … he hid
himself behind a tree and saw the whole transaction …20

Hobbs also stated in this document that Davey was 19 years of age and spoke
English ‘so as to make himself understood’,21 and that: 

‘He thinks it is possible that [Davey] might be instructed as to the nature of an
oath so as to give evidence at the Trial by the Criminal Sessions in February next
…’ [emphasis added].22

Such a statement would normally be regarded by a court as carrying limited
evidential value because of its vague wording and because it set out no basis for why
Hobbs thought Davey might be instructed in the timeframe referred to. In any event,
having regard to Hobbs’s background he would have had no understanding of what
would be required for Davey’s instruction or the time this would take. 

The above report also refers to ‘the affidavit of the Crown Solicitor’, who was
Francis Fisher. In the Supreme Court Papers there is a document which states:

Francis Fisher … maketh oath and saith that it appears from the Depositions taken
[by Day] that an aboriginal Boy named Davey would be a necessary and material witness
on the part of the Crown and Deponent further saith [Davey] was not a deponent at
the Criminal Sessions now past as he clearly did not understand the nature of an oath
and Deponent having been informed that [Davey] understands English and could be
instructed as to the nature of an oath by the next Criminal Sessions has been directed
to cause steps to be taken for the purpose of endeavouring to teach [Davey] the nature
of an oath in order to his being subpoenaed and brought before this Honourable Court
by next Criminal Session on the 1st February [emphasis added].23

This document is undated, unsigned and contains numerous corrections. Having
regard to Fisher’s position and experience he would have been the logical and
appropriate person to depose to Davey’s instruction on the nature of an oath being
undertaken and completed within the required timeframe, however, he has left this
task to Hobbs, with Fisher only being informed about this (whether by Hobbs or
another he does not say). Fisher should have sworn to his belief in the matters of
which he was informed, and the fact that he did not suggests he was unable to do this.24
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It is possible that there exist final versions of these two documents, but if so,
they are not with the Supreme Court Papers. The documentary non-compliances
referred to suggest that the postponement application of 6 December was made in
haste and without too much thought being given to the evidence in support of the
application. This is confirmed by the fact that Hobbs’s evidence in his affidavit
about Davey having witnessed the massacre was not only inconsistent with Hobbs’s
earlier evidence, but it was also inconsistent with other witness evidence.25 Further,
there was almost no prospect of Davey being instructed as to the nature of an oath
so as to give evidence at the third trial by the time of the next Criminal Sessions or
at any time.26

Events after hearing of 6 December 1838
The Crown’s application for the third trial’s postponement had the result of

buying more time for the Crown and but for this the trial would have most likely
commenced some time in December. In the period between the above hearing and
when the matter next came before the Court (14 February 1839), with one important
exception, the Crown was actively preparing for this trial. At least seven Crown
witnesses (including Day) had been subpoenaed and transport arrangements were
made for each witness.27

Also the ‘Indictment’ setting out the charges to be made against three of the
remaining four accused had been finalised. The charges contained in this document
were similar to those raised in the second trial except there were no charges relating
to the little boy ‘Charley’ (these charges had been unsuccessful at the second trial).28
The ‘important exception’ mentioned above was that the Crown made no attempt in
this period to locate their most important witness, Davey.

On 19 December 1838, the missionary, Rev Lancelot Threlkeld, wrote the
following letter to the Colonial Secretary, Edward Deas Thomson:

I have the honor to enclose a Supplementary list of Aborigines to whom I sent the
surplus blankets remaining after the distribution at this station by my Son at his joint
Station with Mr Arndell near the Manilla.
The two lads marked in the list, named, David and Billy are both witnesses to the
Atrocities which have been committed in that Quarter, and both must be obtained to
render affectual the Evidence … Their wives … should also be obtained with the two lads
to complete the chain of evidence. They were at the station alluded to, two to three months
back and no doubt can be found near those parts [original spelling is unaltered].29

This letter found its way to Governor Gipps because on 26 December he wrote
in the margin: ‘

The men having been found guilty – or at least 7 of them – I do not think it is
necessary to search for further Evidence.’30

No doubt Gipps intended this direction be passed on by Thomson to Plunkett
and Fisher. It is significant that it is Threlkeld (not the Crown) who was proposing
that Davey and the others be ‘obtained’ to give evidence. Clearly Gipps’s direction
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not to take evidence from Davey (or Billy and the ‘wives’) is irreconcilable with the
Court having being informed three weeks earlier that Davey was a necessary and
material witness for the prosecution. Gipps must have been aware of this, and
therefore one can reasonably conclude that what he was really proposing was that
the prosecution against the remaining four was to end.

Chief Justice Sir James Dowling, painted by J. Dennis, 1840. 
(Source: Mitchell Library, State Library of New South Wales, ML 249.)



127Politics vs Justice: A fresh look at the third trial following the Myall Creek massacre of 1838

In a subsequent letter of 8 February 1839 from Threlkeld, this time to Mr Justice
Burton, Threlkeld acknowledged that he was by then aware the Attorney General
wished to procure evidence from Davey, and that Davey and Billy would be brought
down if possible from his son’s Barraba station, where they had been staying after
the massacre.31 It seems likely that Threlkeld knew that Davey was required as a
witness either because he had been informed of this by Day (with whom he was in
contact) or because it was a matter of public knowledge (being reported in the
Sydney Herald and elsewhere), but in any event it is clear that as at the date of this
letter Davey was still not under instruction.
The third trial is abandoned – the hearing of 14 February 1839

On 14 February 1839 Lamb, Palliser and Toulouse came before Chief Justice James
Dowling in the Supreme Court (the Crown had not included Blake in the indictment
because of insufficient evidence).32 At this hearing Plunkett informed the Court:

[Davey] had been under the tuition of a competent person for two months, but it was
now reported to him [emphasis added] that he was not so far instructed as to be a
competent witness, and it was quite uncertain when he would be; and he [the Attorney
General] did not think he should be doing his duty in risking public justice by
prosecuting the case without his evidence …

[Davey] was a very intelligent lad, but had been in a remote part of the country and
had been too short a time under tuition to be enabled to judge of what might be
accomplished, or in what probable time: and he might add that the hope was a very
slender one, as a man named McGill who had been several times before the Court,
and who had been educated and in fact reared amongst the Missionaries, under the
immediate superintendence of [Threlkeld], was not competent to give evidence
having no belief in a future state of rewards and punishments …

I cannot proceed with the trial with any hope of success without [Davey’s]
evidence, and affidavits are on the files of the Court, which state that he is a
necessary and material witness.33

On the basis of this concession the Court held that it was bound to presume that the
indictment could not be sustained. The men were released and never faced court again. 

Why was the third trial abandoned? 

Roger Milliss contends that the third trial was abandoned because:

The only explanation of the course that was followed is that from the start it was an
elaborate subterfuge on Gipps’ and Plunkett’s part. They had seized on Davey’s
alleged vital testimony as a convenient delaying tactic until they saw which way the
political wind was blowing. Once Gipps decided the breeze was too stiff, the young
Aborigine’s supposed failure to respond to ‘instruction’ could be used as an excuse
to abandon the prosecution.34
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Mark Tedeschi KC contends that by the time of the 14 February hearing Plunkett
faced a ‘severe dilemma’; he elaborates:

Without Davey as a witness to the murders, he would have the same challenge as
before to prove the identity of another victim. The public mood was firmly against
any further prosecutions. Governor Gipps had been affected by the public hostility to
the convictions and executions and had lost enthusiasm for a further trial. Plunkett
acknowledged to himself that if he went to trial again, the defendants would
undoubtedly raise the issue of their prior acquittals, and another special jury might
find that the four remaining prisoners were entitled to rely upon the earlier verdict.
Even if he won the right to put them on trial again, he would likely face a hostile jury
reluctant to convict in light of the seven earlier executions. 
Having won the second trial, the last thing he wanted was a contradictory verdict of
acquittal at a third trial that would challenge the correctness of the earlier convictions.
Plunkett felt that he had adequately made his point that Aboriginal lives were as
valuable as white ones, and he did not want to run the risk of diminishing that
message by failing to get convictions on the same evidence at a third trial.35

The difference between these two contentions is that according to Milliss,
involving Davey was simply a ‘convenient delaying tactic’, whereas according to
Tedeschi, Davey really was an essential witness and without his evidence the Crown
could not succeed. The following considers which contention is correct by having
regard to what had occurred in relation to Davey’s instruction and whether it was
correct that the Crown could not successfully proceed with the third trial without
Davey’s evidence. 
Davey’s instruction

If Davey was to be placed under instruction, the logical person to provide this,
or at least arrange for this, was Rev Threlkeld.36 Based on what Threlkeld wrote in
his above letters of 19 December 1838 and 8 February 1839, Davey was not under
instruction at any time before the latter date. Further, any prospect that this might
occur was overruled by Gipps’s direction of 26 December to the effect that it was
not ‘necessary to search for further evidence’.

Not only was Davey not under instruction, but also there was virtually no
prospect of that instruction being successful, either by the third trial or at any time.
As noted in the above report of the hearing, Plunkett informed the Court that the
likelihood of Davey being instructed to be a competent witness ‘was a very slender
one’. Further, when asked by the judge whether he ‘entertain[ed] any hope that
[Davey] would ever be instructed so as to be able to give evidence in the case’,
Plunkett conceded that ‘the case was very improbable, as there was no precedent of
any [Aboriginal person] having been so far instructed as to be a competent witness
in a court of justice, although the experiment had been frequently tried’.37

Was Davey’s evidence necessary for the Crown to succeed? 
Plunkett’s statement at the hearing on 14 February that he could not proceed
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Reverend Lancelot Edward Threlkeld, 1788-1859 (ambrotype portrait), circa 1850s. 
(Source: State Library of New South Wales, MIN 45.)
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with the trial of the remaining three accused with any hope of success without
Davey’s evidence was said in response to the judge asking him to confirm that
Davey was ‘a necessary and material witness, and that [Plunkett] cannot safely go
to trial without him’.

Day had not taken evidence from Davey, so the Crown only had Hobbs’s
evidence given at the hearing of 6 December, namely that Davey informed him:
‘During the murder of certain blacks at Myall Creek [Davey] hid himself behind a
tree and saw the whole transaction.’ According to Hobbs, Davey informed him of
this on 15 June 1838, five days after the massacre. Day took three depositions from
Hobbs between 28 July and 30 July, and it is surprising that what Hobbs stated
above was not in any of these depositions. In fact, in Hobbs’s deposition of 28 July
he stated Davey had told him: ‘He went to the place [of the massacre] immediately
after they were killed having first heard some shots.’38

Also according to George Anderson, another Dangar employee, who (unlike
Hobbs) was actually present when the Aboriginal people were roped together and
taken away, Davey remained behind with a female Aboriginal who had been ‘given’
to him by the armed men, and the following evening Davey told Anderson that he
had ‘gone and seen some of the blacks dead up the way they went’.39 This is
consistent with Hobbs’s initial evidence.

In any event, the Crown already had sufficient evidence to convict at least three
of the remaining four accused. Although Toulouse, Palliser and Lamb were not part
of the second trial, the evidence of various witnesses at this trial extended to their
involvement in the massacre. As regards that evidence, Anderson stated that while
he did not witness the massacre, he saw the Wirrayaraay people being led away to
be massacred by a group of men which included Toulouse, Palliser and Lamb. 

John Bates gave evidence that he saw Lamb with other accused both before the
massacre and the morning after the massacre. Andrew Burrowes gave evidence that
he saw Palliser and Toulouse with other accused before the massacre. Robert Sexton
gave evidence that he saw Lamb with other accused both before the massacre and
the morning after the massacre. Charles Reid gave evidence that he saw Palliser and
Toulouse with other accused before the massacre.40 The evidence against the three
accused from these witnesses was just as strong as the evidence against the seven
men who had previously been found guilty. On the other hand, the Crown had no
way of knowing what Davey could say about the three accused as he had never been
questioned about them.41

An area where Davey’s evidence would have been helpful would have been in
identifying those who been massacred, which was an issue the Crown had struggled
with at the first two trials. However, as already noted the evidence suggests that
Davey did not witness the massacre, and in any event, the fact that seven men had
already been found guilty without Davey’s evidence does suggest that it was
something of an exaggeration for Plunkett to say the Crown could not safely go to
trial without that evidence. More importantly, there was no point in even
contemplating Davey giving evidence unless he could be properly instructed in this
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regard, which Plunkett conceded was ‘very improbable’.
Regarding what Tedeschi refers to as Plunkett’s ‘dilemma’, it is acknowledged

that it was possible that a jury in a third trial might have allowed the three to rely on
the issue of their prior acquittals in the first trial; however, this defence had not
helped the seven accused in the second trial, and further, the decision in this trial was
upheld by the Court comprising three judges. It is also acknowledged that a
contradictory acquittal at a third trial might have undone the ‘good work’ achieved
by the second trial. 

On the other hand, there were three men who were clearly involved in the
massacre (one of whom Gipps believed was ‘the most guilty of the whole’– possibly
Lamb)42 and the Crown had an obligation to secure convictions against these men if
this was reasonably possible, which it arguably was (even without Davey’s
evidence). In any event, for the reasons referred to above, without Davey being
properly instructed the Crown was never going to be able to secure convictions
against the three through his evidence.
Conclusion to why the third trial was abandoned

To summarise the above:
(a) The postponement application of 6 December was made in haste and with

little consideration being given to the supporting evidence.
(b) The Crown had made no effort either before or after this application to locate

Davey to begin the religious instruction process notwithstanding that: (i) Fisher
swore in his affidavit for that hearing that he had been directed to cause steps to be
taken for this purpose; and (ii) the Crown was otherwise actively preparing for trial.

(c) It was ‘very improbable’ that such instruction would have been successful.
(d) The evidence given by the Crown’s witnesses soon after the massacre

suggests that Davey was not a witness to the massacre; and in any event, it was an
exaggeration to assert that the Crown could not ‘proceed with the trial with any hope
of success without Davey’s evidence’.

(e) Three weeks after the postponement application Gipps indicated that he did
not think it necessary that evidence be sought from Davey.

All of this demonstrates that the Crown was simply using Davey’s evidence as
a convenient excuse to postpone the third trial, and it never had any intention of
calling Davey to give evidence at this trial. Further, since the supposed necessity of
Davey giving evidence was the sole reason for seeking the postponement of the third
trial, the Crown was obviously buying time to make a final decision on whether or
not to pursue the remaining four accused. That decision was made about the time of
Gipps’s note of 26 December 1838.

Accordingly, Milliss’s assessment of the situation appears to be correct. That is,
the Crown’s postponement application of 6 December was ‘a convenient delaying
tactic until they saw which way the political wind was blowing’.43 At that time, and
subsequently, that wind was blowing decidedly against the Government.44 While
Tedeschi acknowledges that the public mood was firmly against any further
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Portrait of Sir George Gipps [nd] by Henry William Pickersgill.
(Courtesy of Mitchell Library, State Library of New South Wales, ML 4.)

prosecutions and accordingly Gipps had lost enthusiasm for a further trial,
Tedeschi’s explanation for why the third trial was abandoned is that Plunkett
believed without Davy as a witness to the murders, he would have the same
challenges as before (and he explains those ‘challenges’) to prove the identity of
another victim. 
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Today one can only surmise what Plunkett may have believed, but based on
what actually occurred, it seems most unlikely that Davey was ever going to be in a
position to give evidence at a third trial, and Plunkett knew, or should have known,
this. That is, the decision not to proceed to a third trial was not a decision made by
Plunkett on any legal basis, rather it was a political decision made by Gipps.

Finally, and for completeness, it is necessary to address a common
misconception that the third trial was abandoned because Davey could not be
found.45 As is evident from the above report of the hearing on 14 February, the
possibility that Davey could not be found was not raised by the Crown. The Court
was informed by Plunkett that Davey was under instruction but he was not
sufficiently instructed as to be a competent witness and in any event the hope that
he could be so instructed was ‘a very slender one’. It was for these reasons that the
three accused (Blake had not been included in the indictment) were released and
accordingly the third trial did not proceed.46

Conduct of Plunkett and Fisher
Although we know why the third trial was abandoned, the question remains why

Plunkett and Fisher, the two most senior legal officers in the Colony, agreed to be
part of, and continued to be part of, what Milliss has justifiably referred to as an
‘elaborate subterfuge’. Instead of continuing the subterfuge, Plunkett should have
simply informed the Court on 14 February that because of the ongoing delay in
locating and instructing Davey, the Crown would not be proceeding against Lamb,
Palliser, and Toulouse under the existing indictment. It is therefore baffling why
Plunkett went much further than this and informed the Court that Davey ‘had been
under the tuition of a competent person for two months, but it was now reported to
him that he was not so far instructed as to be a competent witness, and it was quite
uncertain when he would be’.

However, it should be acknowledged that there is some disparity in the reports
as to what Plunkett actually informed the Court about Davey’s instruction. The
above quote comes from the Australian’s report, which is the most detailed and
extensive of all the newspaper reports of the trial. The Sydney Gazette, the Colonist,
the Sydney Standard and the Sydney Herald all reported that Plunkett informed the
Court that ‘Davey still remained in the same uninstructed state’, which is a not too
dissimilar, albeit a condensed version of what the Australian reported.47 It is unlikely
that the Australian made up this part of its report, so it may be reasonably assumed
that it correctly reflects what Plunkett did in fact inform the Court.

Having regard to Threlkeld’s letter of 19 December, and Gipps’s note of 26
December on this letter, Plunkett and Fisher should have known that Davey had
never been, nor ever would be, under ‘tuition’.48 The most charitable thing that can
be said for Plunkett is that he was acting on Fisher’s instructions, as it seems
unlikely that someone in his position, and knowing something of his character,
would knowingly mislead the Court.49 Similarly, in Fisher’s case, he was possibly
misinformed about Davey’s whereabouts and instruction, or possibly he made
certain assumptions which were wrong.50
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Some baffling decisions: John Hubert Plunkett, Attorney General of NSW from 1832 to 1856.
(Courtesy Museums of History NSW State Archives Collection, NRS-21689, GPO 2-08235.)
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Events after the hearing of 14 February 1839
In Gipps’s Despatch to the Secretary of State dated 26 February 1839 he wrote:

I have the Honour to inform your Lordship that the Attorney General finding he had
hardly sufficient evidence to put these men on their trial, moved on the 14th instant
with my full approbation and concurrence that they should be discharged …
I think it right to explain to your Lordship that, in assenting to the course proposed
by the Attorney General with respect to these four men, I was not so much moved by
any doubt of their guilt, as by the hope that the law might be considered as
sufficiently vindicated by the executions which had already taken place.51

It was disingenuous of Gipps to inform the Secretary of State that ‘the Attorney
General finding that he had hardly sufficient evidence’ when it was Gipps who
directed that it was unnecessary to search for that evidence after having used Davey
as a convenient delaying tactic in the postponement hearing on 6 December. 

What became of Davey? 

We know that after the massacre on 10 June 1838 Davey, Billy and their ‘wives’
went to the property of Threlkeld’s son and son-in-law at Barraba, about 90
kilometres south of Myall Creek. We also know that in July 1838, Davey and Billy
were issued with blankets which were surplus to Threlkeld’s needs at Port
Macquarie.52 They remained at the Barraba property for ‘a season’.53 At some point
of time in the latter part of 1838, Davey and Billy (with ‘wives’) left this property.
The only other information we have of their whereabouts comes from Threlkeld’s
letter to Mr Justice Burton dated 8 February 1839 in which he wrote:

… for Mr Arndell, who was here last week, states that on his recent return from the
Gwyder [sic] he was informed by a Gentleman that Davey was put out of the way, but
whether with his throat cut, or only hid, could not be ascertained [original
emphasis].54

Based on what Threlkeld wrote, the ‘gentleman’ (who was not identified)
referred to two possibilities – that Davey was either dead or in hiding – but Arndell
was unable to ascertain which of these possibilities had occurred. Of course, the
‘gentleman’ may or may not have known the true circumstances of Davey’s
whereabouts, and in any event what he does say about those whereabouts is
equivocal.

If Davey had been murdered, presumably this would have been by someone who
had a motive to do so, such as fellow workers, friends or sympathisers of the four
accused yet to be tried, or possibly of Fleming who had avoided capture.55 The other
possibility is that Davey (with Billy and the ‘wives’) wanted to get well away from
the scene of the massacre and he returned to the Kamilaroi people, which was his
tribe. The area occupied by the Kamilaroi people included the Peel River, but went
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beyond this – broadly speaking it extended from Tamworth in the south to Goondiwindi
in the north, and west to Walgett.56 Of course this is speculation, but the point is that
on the evidence available it is not possible to say with any degree of confidence that
Davey was killed or ‘put out of the way’ or ‘was never seen again’.57

Conclusion 

It is to be hoped that Davey and Billy did return to their people on the Peel River,
which was part of Kamilaroi Country. On the other hand, it would be a dreadful
tragedy if they were murdered because of the manner in which the Crown had
conducted the third trial, particularly by it becoming publicly known from early
December 1838 that Davey was a necessary and material witness for the Crown in
the prosecution of the four remaining accused. As concluded above, involving
Davey in the third trial had all the appearances of a subterfuge instigated by
Governor Gipps to avoid the furore that prosecuting the remaining accused would
have created. Disappointingly, Gipps was aided in carrying out this subterfuge by
the Colony’s two most senior law officers, Attorney General John Plunkett and
Crown Solicitor Francis Fisher.
Member RAHS
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