
 

 

Business Session 2016 
Sunday 23 October 2016 (9.15 am – 10.30 am) 

 
 
A. PRESENTATION OF CERTIFICATE OF ACHIEVEMENT AND CERTIFICATE OF 

APPRECIATION AWARDS (10 MINUTES)  

 

B. DISCUSSIONS (40 MINUTES) 

Question 1. What has been the impact, if any, of changes to Local Government Areas  
(LGAs) on your society? 
 
The RAHS has been keeping a watching brief on impact of changes to LGAs. Historical societies have had 
different experiences depending on their councils, however the RAHS has noticed a cluster of issues 
impacting societies in the Western Sydney Areas. Examples of issues include: 
 

• Possible loss of use of Council premises for hosting meetings and housing archives/collections; 
• Council indicating that they wish to charge commercial rates for use of premises making it 

economically unviable for societies to use them; 
• Council asking historical societies to amalgamate without consideration that the societies have 

different aims and manage very different collections/buildings; 
• Council requesting historical organisations to prepare key performance indicators (KPIs) for all their 

activities and to report against these KPIs even though this reporting requirement is onerous. 
 
Each of these issues requires a different approach depending on the society’s size, assets, collections and 
relationship with council. However it is critical that historical societies are proactive and therefore meet 
with council administrators/new councillors and show how societies can help councils and the local 
community.  

 
Question 2. What does your society charge for its work?   
 
In 2016, the Federation of Australian Historical Societies (FAHS) conducted a survey and collated 
information from 310 societies looking at sources of income.  
 
 
 
 
 
 
 
Full results of the FAHS Survey are available on the FAHS website: http://bit.ly/2e62j5V 
 
1. Museum Charges 
 
Charging for museum admissions and, if so, what to charge, can lead to a lot of robust discussion. In 2016, 
the Association of Independent Museums (AIM) in the UK commissioned research and a report that 
provides some useful insights into this debate. Members of the RAHS Affiliated Societies Committee have 
significant anecdotal evidence that show that charging a fee works. 
 

Membership Fees  278  Photograph Sales  89 
Books and Merchandise  227  Other  (includes museum fees) 78 
Donations and Bequests  227  Fund Raising Events  44 
Grants  180  Sponsorship  35 
Research Fees  122  Paid Advertising  5 



Below are some findings from the AIM report – Successfully Setting Admissions Policy and Pricing (2016).  
 

• Two key aspects in deciding to charge are understanding what you offer and who your audience is; 
• Museums that have moved from free to charging found: 

 
1. Number of visitors decreased; 
2. Admissions income increased, and it more than compensated for the loss of gold coin 

donations from visitors. Some museums saw their overall financial position strengthen; 
3. Museums can experience a negative reaction from the community, so communication and 

planning is key; 
4. Pricing can be complex and it is worth considering discounts for groups, local residents and 

specific types of individuals; 
5. It is important to balance keeping prices down (help with accessibility) with not 

undervaluing what you offer. When deciding what to charge, carry out price comparisons 
with similar museums. 

 
The full report is available online for free - http://bit.ly/2e2hHhn 
 
2. Research Charges 
 
You should take care when charging for research. Most professional historians have professional liability 
insurance that protects them against claims of alleged libel and slander, dishonesty, breaches of the Trade 
Practices or Fair Trading Acts, loss or damage to documents, and unintentional breaches of intellectual 
property rights, whether a claim is baseless or not (see the Professional Historians Association website - 
http://www.historians.org.au/insurance). If your organisation does not have Professional Indemnity Insurance 
for research then it needs to be across the risks involved. It may consider the following: 
 

• Not charging professional fees but encouraging people to make donations; 
• Only using sources from its own collections. 

 
3. Photograph Charges 
 
Ensure that you have the appropriate copyright for the images, and that the person who pays for them is 
provided with all the correct acknowledgements to use.   
 
Question 3. What issues come out of your constitution?  
 
Your constitution is a roadmap for running your society. The RAHS is currently reviewing its constitution to 
ensure its ongoing financial and operational sustainability. New changes to the NSW incorporated 
association laws will impact the 36,000 registered associations in NSW, so it may be timely for you to read 
and review the core governing documents of your society.  
 
‘Updated Constitutions for Incorporated Associations’, Law Society Journal, Issue 26, September 2016, pp. 88-
89 gives a succinct snapshot of the legal changes, discusses the advantages and disadvantages of adopting the 
unchanged 2016 model constitution, and highlights useful clauses from the model constitution. Author David 
Castle discusses the compulsory matters that need to be addressed for pre-2009 associations, post 2009 
associations and post 2016 associations. A copy of this article is available to conference delegates and will be 
posted on the RAHS Blog. 
 
C. 2017 RAHS CONFERENCE PRESENTATION (10 MINUTES) 
 
D. AFFILIATED SOCIETIES COMMITTEE (5 MINUTES) 
 
E. ANY OTHER BUSINESS (10 MINUTES) 



A
s at 30 June 2015, there were 
more than 36,000 registered 
associations in NSW. These 
and any new associations will 

all soon be affected by new changes to 
incorporated associations laws, which 
take effect on 1 September 2016. The 
changes comprise: 
(1) the amendment of the Associations 
Incorporation Act 2009 by the
Incorporation Amendment (Review) Act 
2016; and 
(2) the replacement of the Associations 
Incorporation Regulation 2010 
by the Associations Incorporation 
Regulation 2016.

The Associations Incorporation Act 
2009 (as amended by the 2016 Act) 
will be referred to throughout as ‘the 
Act’. All other acts and regulations 
will be referred to by date. Because 
these provisions are new, and 
in some instances complex and not 
beyond doubt, this article should not 
be taken as legal advice but rather 
as general guidance for further 
exploration where necessary. 

The following important changes 
have been made by the 2016 Act and 
Regulation:   

• express duty of committee members to 
exercise due care and diligence but with 
a good faith defence (ss 30A -30B);

• electronic voting at general meetings 
is now permitted (ss 38 - 39 and 
regulation sch 3);

• the accounts, minutes and records 
of an association can now be kept 
electronically (r 14);

• these records, however kept, must now 
be kept for at least five years (r 14);

• all constitutions must now state the 
maximum number of consecutive 
terms for office bearers (sch 1 cl 7(b1) 
of the Act); 

• all constitutions must now deal with 
winding up (sch 1 cl 17 of the Act); and

• fee changes, of which the most 
important are the reduction of the 
annual filing fee for the accounts of 
Tier 2 associations from $54 to $44 

and the increase for Tier 1 associations 
from $54 to $187.

In 2015, Tier 2 associations represented 
93 per cent of the associations registered 
in NSW. Tier 2 associations have gross 
annual receipts of less than $250,000 
and current assets of less than $500,000). 
Tier 2 associations are not required to 
have their accounts audited and, after 1 
September 2016, should pay substantially 
less annual filing fees than Tier 1.

This article is based on the assumption 
that there will be no changes to the 
Regulation from the consultation draft. 
In commenting on that draft, the Law 
Society suggested a number of changes.

The new model constitution
To be registered, every association 
must have a constitution, which may be 
the then current model constitution – 
with or without amendment (s 6). The 
regulations under the 1984 Act and the 
2009 Act contain model constitutions 
which associations registered under 
those Acts were free to adopt, in 
whole or in part. Schedule 1 to each 
Act specifies the matters (‘compulsory 
matters’) which must be covered by the 

constitution of every association. This 
was the only prescription. Otherwise 
associations were free to do as they 
wished. Many constitutions simply 
adopted as many of the clauses of the 
then current model as were appropriate. 

The 2016 model constitution (schedule 1 
to the 2016 Regulation) now comprises 
47 clauses. These clauses not only deal 
with all 17 compulsory matters, but 
constitute a full set of rules for running 
an association. While it is tempting, and 
simpler and cheaper, to simply adopt 
the 2016 model (without change) there 
are advantages and disadvantages of so 
doing, as discussed below.

Disadvantages of adopting 
the unchanged 2016 model 
constitution
Some of the clauses which may not 
be suitable for your client’s association 
include: 

• the total number of committee 
members is seven, comprising office 
bearers and at least three ordinary 
members (cl 14);

• no maximum number of consecutive 
terms for committee members 
(cl 14(5));

• the quorum for committee meetings 
is three (cl 20(5));

• the quorum for general meetings  
is five (cl 29(2));

• proxy votes are not permitted at 
general meetings (cl 35); and

• the financial year of the association  
is the fiscal year (cl 47).

Obviously, each association will be 
different – in size, objectives, experience 
etc. Because one size will not fit all, 
some changes may be needed. This 
will mean preparing a new constitution 
for each new association, even though 
very few changes may be needed to the 
model. However, as discussed below, 
unless you adopt the model constitution 
in full, only the ‘deemed’ additional 
clauses (s 25(3) of the Act) will be 
ambulatory (operate as amended time 
to time). 

UPDATED CONSTITUTIONS FOR
INCORPORATED ASSOCIATIONS 

By David Castle*

• New changes to NSW 
incorporated associations 
laws take effect on  
1 September 2016.

• Many associations may not 
know what their constitutions 
comprise or are deemed to 
comprise. Many others may 
not know that electronic 
voting, record-keeping and 
banking is now provided for in 
the 2016 model constitution.

• The financial year of many 
associations, particularly 
those with a calendar year (or 
other non-fiscal, 12-month 
period), may need attention.
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Advantages of adopting the 
unchanged model 
As well as saving time and cost, adopting 
the unchanged model: 

• ensures all compulsory matters (sch 1) 
are included;

• ensures all provisions are ambulatory 
– pursuant to new section 25 of the 
Act; and

• ensures your client has a complete 
constitution, catering for most small 
business requirements.

Useful clauses from the model
The following provisions should prove 
useful (whether the model is adopted in 
whole or in part): 

• limited liability of members (cl 9);

• use of technology at committee 
meetings (cl 22);

• postal or electronic ballots (cl 36);

• use of technology at general meetings 
(cl 37); and

• electronic banking (cl 40(3)).

Indeed sections 38 and 39 of the Act (as 
amended by the 2016 Act) only permit 
postal or electronic ballots for voting 
at general meetings where such ballots 
are authorised by the constitution of 
the association. As indicated below, the 
constitutions of all pre-2016 associations 
will be deemed to have adopted clause 
36 of the 2016 model constitution. The 
constitutions of all associations formed 
after 1 September 2016 will need to 
include that or a similar clause.

Financial year for pre-2009 
associations

For associations registered under the 
1984 Act, the compulsory matters to 
be included in their constitutions did 
not include postal voting or the need to 
specify their financial year. These were 
added by the 2009 Act. However, to 
save pre-2009 associations the time and 
cost of amending their constitutions, 
the 2009 Act deemed the appropriate 
new provisions of the 2009 model 
constitution to fill the gaps (s 25(1) of 
the 2009 Act). Thus for those pre-2009 
constitutions which did not provide for 
postal voting, clause 34 of the 2009 
model constitution was deemed to form 
part of their constitutions. However for 
those pre-2009 constitutions which 
did not specify their financial year, 
the addition of clause 42 of the 2009 
model constitution was not so simple. 
Under that clause the financial year of 
an association is its fiscal year (July 1 to 
June 30). Many pre-2009 associations 

did not use the fiscal year, preferring 
the calendar year or some other period 
of 12 months. To ‘grandfather’ the 
existing financial year of those pre-2009 
associations which did not specify their 
financial year in their constitutions  
(‘affected associations’), clause 4 
of schedule 4 to the 2009 Act, as a 
transitional provision, deemed the 
existing constitution of an affected 
association to comply with the 
2009 Act (without adding the model 
clauses for postal voting or financial 
year). The constitutions of pre-2009 
associations were ‘grandfathered’ until 
the commencement of the 2016 Act and 
Regulation on 1 September 2016.

From 1 September 2016, the 2016 
Act and Regulation continue this 
‘grandfathering’ of the financial year. 
New clause 25 of the 2016 Act does the 
same as its predecessor by deeming 
the financial year provision of the 2016 
model constitution (cl 47) to be included 
in all constitutions which do not already 
specify their financial year. This clause 
specifies the fiscal year as the financial 
year of the association. However 
clause 19 of the 2016 Regulation, as 
a transitional measure for affected 
associations only, substitutes new clause 
47 for clause 47 in the 2016 model 
constitution. New clause 47 specifies 
that the financial year of the association 
shall be such period ’as the association 
resolves’. Thus affected associations 
need only to resolve what their financial 
year is – whether fiscal, calendar or 
otherwise – without having to amend 
their constitutions. 

Post 2009 associations – 
compulsory matters
Consistent with the principle that 
existing associations should not have 
to amend their constitutions with every 
change in the schedule 1 compulsory 
matters, clause 25 of the 2016 Act 
deems the appropriate provisions of the 
2016 model constitution to be included 
in all constitutions which do not contain 
the three new compulsory matters and 
all other post-1984 compulsory matters 
(postal ballots and financial years) in their 
constitution. The three new compulsory 
matters are maximum consecutive terms 
for office bearers, electronic voting and 
winding up.

Post 2016 associations – 
compulsory matters
All new associations registered after 
1 September 2016 and all existing 
associations which change their 
constitutions after that date, must 

address in their constitutions each of 
the 17 compulsory matters required by 
schedule 1 to the Act.

Constitution variables
Associations have been registered under 
the 1984 Act and the 2009 Act and will 
be registered under the 2016 Act. To the 
compulsory matters required by the 1984 
Act, the following have been added: 

• the 2009 Act added postal voting and 
the financial year; and

• the 2016 Act added maximum terms 
for office bearers, electronic voting 
and winding up.

While both the 2009 Act and the 2016 
Act deem the constitutions of all then 
existing associations to include the then 
new model constitution provisions for the 
new compulsory matters, the regulations 
under both Acts exempt the constitutions 
of associations incorporated under the 
1984 Act from this ‘deeming’ in respect of 
the financial year only.

Thus there will be at least the following 
variables in the constitutions of 
associations, depending on the date of 
their registration: 

• those registered under the 1984 Act 
will not address postal ballots or their 
financial year, but, since 1 September 
2016 will be deemed to have 
adopted the 2016 model constitution 
provisions regarding postal ballots, 
maximum terms for office bearers, 
electronic voting and winding up (but 
not financial year);

• those registered under the 2009 Act, 
but before the commencement of the 
2016 Act, will address postal ballots 
and their financial year and be deemed 
to have adopted the provisions of the 
2016 model constitution regarding 
the maximum terms for office bearers, 
electronic voting and winding up; and

• those registered under the 2016 Act 
will address all the compulsory matters 
required by the 2016 Act.

Conclusion
Many associations will be simple 
community groups which do not have 
lawyers or other professionals on their 
committees. You, as their lawyer, will 
need to advise them on what is deemed 
to be included in their constitution. This 
may be tricky in relation to their financial 
year – particularly pre-2009 associations 
which have adopted the calendar year or 
a 12-month period other than the fiscal 
year.  

*The views expressed in this article are 
those of the author and not of the Law Society. 
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